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COVENANT TO RESTRICT USE OF PROPERTY

ENVIRONMENTAL RESTRICTION

Capped Portion of

601 El Camino Real
Santa Clara, California 95050
APN 230-06-052 (1999-2000)

ARTICLE
STATEMENT OF FACTS

1.01. The Property, totaling approximately 4.7 acres, is the location of the Santa Clara Police
Headquarters, 601 E] Camino Real, Santa Clara, Califomia. The Property is at the northwest
comer of Bl Camino Real and Benton Street and is also described as Santa Clara Assessor's

Parcel Number 230-06-052 {1999-2000). A general location map (Exhibit "A") is attached and
incorporated by this reference.

A limited portion of the Property ("Capped Portion") is composed of two adjacent, rectangular
areas (approximately 280’ x 100 and 115’ x 75) at the west end of the Property. The Capped
Portion is morc particularly described in Exhibit "B" which is attached and incorporated by this
reference,

This Covenant and Agreement ("Covcnant”) is made by and between the City of Santa Clara, (the

"Covenantor”), the current owner of the Property and the Department of Toxic Substances
Control (the "Department™).
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. Pursuant to Civil Code section 1471(c), the Department has determined that this Covenant is
reasonably necessary to protect present or future human health or safety or the environment as a
result of the presence on the land of hazardous materials as defined in Health and Safsty Code
("H&SC") section 25260, The Covenantor and the Department, collectively referred to as the
"Parties”, therefore intend that the use of the Property be restricted as set forth in this Covenant,
in order to protect human health, safety and the environment.

The Property is a flat, open field bounded on two sides by roadways, one side by a railroad yard,
and one side by a flat open field of approximately 4.5 acres located in the County of Santa Clara,
State of California. This property is more specifically described as Santa Clara County
Assessor's Parcel No: 230-6-20.

1.02. The Covenantor is remediating the Property under the supervision and authority of
the Department. The Property is being remediated in accordance with a Remaoval Action Work
Plan pursuant to Chapter 6.8 of Division 20 of the H&SC. Because hazardous substances, as

 defined in H&SC section 25316, which are also hazardous materials as defined in H&SC Section

25260, are polynuclear aromatic hydrocarbons (PAHS), which remain in the soil under the ’
Capped Portion, the Removal Action Work Plan provided that a deed restriction would be
required as part of the site remediation. The Department circulated the Removal Action Work
Plan together with a draft negative declaration pursuant to the California Environmental Quality
Act, Public Resources Code section 21000 et seq. for public review and comment. The Removal

. Action Work Plan and the negative déclaration were approved by the Department on January 23,
1998. Removal actions include soil excavation, onsite consolidation of impacted soil in areas
and at depths that significantly limit the Jikelihood of its future disturbance in connection with
the planned and potential activities at the site, and ingtallation of a 2-foot cap of clean soil to
cover the impacted material in the consolidation area. The operation and maintenance of the cap
is required pursuant to an Operation and Maintenance Plan incorporated into the Operation and
Maintenance Agreement between the City of Santa Clara and the Department dated

, 2000.

1.03. As detailed in the Removal Action Work Plan appraved by the Department on
January 23, 1998, a portion of the soils contain hazardous substances, as defined in H&SC
section 25316, which include PAHs detected at concentrations exceeding residential Preliminary ‘
Remedial Goal levels. Groundwater at the Property is found approximately 30 feet below ground
surface. Groundwater sampling analytical results show no contamination. Based on the current
condition, the Department concluded that the use of the Capped Portion as a residence, hospital,
school for persons under the age of 21 or day care center would entail an unacceptable risk. The
Department further concluded that the Capped Portion, as remediated, and subject to the
restrictions of this Covenant, does not present an unacceptable threat to human safsty or the
enviromment. '
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ARTICLE I
DEFINITIONS

2.01. Department. "Department” means the California Department of Toxic
Substances Control and includes its successor agencies, if any.

2.02. Owner. "Owner" means the Covenantor, its successors in interest, and their
successors in interest, including heirs and assigns, who at any time hold title to all or any portion
of the Property. “

2.03. Occupant. "Occupant" means Owners and any person or entity entitled by
owtiership, leasehold, or other legal relationship to the right to occupy any portion of the

Property.

ARTICLE IIT
GENERATL PROVISIONS

3.01. Restrictions to Run with the Land. This Covenant sets forth proteciive
provisions, covenants, restrictions, and conditions (collectively referred to as "Restrictions"),
subject to which the Property and every portion thereof shall be improved, held, used, occupied,
leased, sold, hypothecated, encumbered, and/or conveyed. Each and every Restriction : (a) runs
with the land pursuant to H&SC section 25355.5 (2) (1)(c) and.Civil Code section 1471; (b)
inures to the benefit of and passes with each and every portion of the Property, (c) is for the
benefit of, and is enforceable by the Departient, and (&) is imposed upon the specific portion of
the property defined as the "Capped Portion" in Paragraph 1.01, above. !

3.02. Binding upon Owners/Occupants. Pursuant to H&SC section 25355.5(a) (1)(c)
this Covenant binds all owners of the Property, their heirs, successors, and assignees, and the
agents, employess, and lessees of the owners, heirs, successors, and assignees. Pursuant to Civil
Code section 1471 (b) , all successive owners of the Property are expressly bound hereby for the
benefit of the Department. :

3.03. Written'Notice of Release of Hazardous Substances. Prior to the sale, lease or
subleage of the Property, the owner, lessor, or sublessor shall give the buyer, lessees, or sublessee
_notice that hazardous substances are located on or beneath the Property, as required by H&SC

section 25359.7.

3.04. Iﬁcoz_-goration into Deeds and Leases. The Restrictions set forth herein shall be
incorporated by reference in each and all deeds and leases for any portion of the Property.
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3.05.

Convevance of Property. Covenantor agrees that the Owner shall provide notice

to the Department not later than thirty (30) days after any conveyance of any ownership interest
in the Property (excluding mortgages, liens, and other non-possessory encumbrances). The
Department shall not, by reason of this Covenant, have authority to approve, disapprove, or
otherwise affect proposed conveyance, except as otherwise provided by law, by administrative
order, or by a specific provision of this Covenant.

ARTICLE IY
RESTRICTIONS
4.01. Prohibited Usss. The Property shall not be used for any of the following
purposes:

(2) A residence, including any mobile home or factory built housing, constructed or .
installed for use as residential human habitation.

(b) A hospital for humans.

(c) A public or private school for persons under 21 years of age.

(@ A day care center for children.

4,02, Seil Management.

(a)  No activities that will disturb the soil {e.g., gxcavation, grading , removal,

. trenching, filling, earth movement or mining) shall be allowed on the Capped

Portion of the property without a Soil Management Plan and a Health and Safety
Plan approved by the Department. )

(b)  Any contaminated soils brought to the surface by grading, excavation, trenching
or backfilling shall be managed in accordance with all applicable provisions of
state and federal law.

(c)  The Owner shall provide the Department written notice at least fourteen (14) days
prior to any building, filling, grading, mining or excavating m the Property.

4.03. Non-Interference with Cap

Covenantor agrees:

(2)  Activities that may disturb the cap (e.g. excavation, grading, removal, trenching,

* filling, earth movement, or mining) beyond maintenance work on the asphalt
pavement, shall not be permitted on the Capped Portion without prior review and
written approval by the Department.

(b)  All uses and development of the Capped Portion shall preserve the integrity of the
cap. .
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(c)  The integrity of the Cap shall not be altered without written approval by the
Department.

(d)  Covenantor shall provide notice to the Department of each of the following: (i)
The type, cause, location and date of any disturbance to the cap that could affect
the ability of the cap fo contain subsurface hazardous wastes or hazardous
materials in the Capped Portion, and (if) the type and date of repair of such
disturbance. Notice to the Department shall be made as provided below in
Section 7.04 within ten (10) working days of both the discovery of any such
disturbance and the completion of any repairs. Timely and accurate notification
by any Owner or Occupant shall satisfy this requirement on behalf of all other
Owners and Occupants. '

4.04, Access for Department, The Department shall have reasonable right of entry and
access to the Property for inspection, monitoring, and other activities consistent with the
purposes of this Covenant as deemed necessary by the Department in order to protect the public
. health and safety. )

4.05. Access for Tmplementing O&M. The entity or person responsible for
implementing the Operation and Maintenance Agresment, shall have reasonable right of entry
and access to the Property for the purpose of implementing the Operation and Maintenance
Activities until the Department determines that no firther Operation and Maintenance is
required.

ARTICLE Y
ENFORCEMENT

5.01 Enforcement. Failure ofthe Covenantor or Owner to comply with any of the
Restrictions specifically applicable to it shall be grounds for the Department to require that the
Covenantor or Owner modify or remove any improvements, "Improvements" herein shall mean
all buildings, roads, driveways, and paved parking areas, constructed or placed upon any portion
of the Property in violation of the Restrictions. . Violation of this Covenant shall be grounds for
the Department to file civil or criminal actions as provided by law.

ARTICLE VI
VARIANCE, TERMINATION, AND TERM

6.01." Variance, Covenantor, or any other aggrieved person, may apply to the
Department for a written variance from the provisions of this Covenant. Such application shall
be made in accordance with H&SC section 25233.
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6.02. Termination. Covenantor, or any other aggrieved person, may apply to the
Department for a termination of the Restrigtions or other ferms of this Covenant as they apply to
all or any portion of the Property. Such application shall be made in accordance with H&SC

seclion 25234,

, 6.03. Term. Unless ended in accordance with the Termination paragraph above, by
law, or by the Department in the exercise of its discretion, this Covenant shall continue in effect

in perpetuity.

ARTICLE Vil
MISCELLANEOUS

701. No Dedication Intended, Nothing set forth in this Covenant shall be construed to
be a gift or dedication, or offer of a gift or dedication, of the Froperty, or any poriion thereof to
the general public or anyone else for any purpose whatsogver. :

7.02. Department References, All references 1o the Department include successor
agencies/departments or other successor entity.

7.03. Recordation. The Covenantor shall record this Covenant, with all referenced
Fixhibits, in the County of Santa Clara within sixty (60) days of the Covenantor's receipt of a
fully executed original.

7.04. Notices. Whenever any person gives or serves any Notice ("Notice" as used
herein includes any demand or other communication with respect to this Covenant), each such
Notice shall be deemed effective: (1) When delivered, if personally delivered to the person
being served or to an officer of a corporate party being served, or (2) ten (10) business days after
deposit in the mail, if mailed by United States mail, postage paid, certified, return receipt
requested:

To Owner: City of Santa Clara
1500 Warburton Avenue
. Santa Clara, California 95050
Attention: Bruce Augason, Dirsctor of Public Works/City Engineer

To Department: Department of Toxic Substances Control
: 700 Heinz Avenme, Suite 200
Berkeley, CA 94710
Attention: Barbara J. Cook, P.E., Chief
Northern Coastal Cleanup Operations Branch
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. Any party may change its address or the individual to whose attention a Notice is to be sent by
giving written Notice in compliance with this paragraph.

705 Party Invalidity, If any portion of the Restrictions or other term set forth herein is
determined by a court of competent jurisdiction to be invalid for any reason, the swrviving
portions of this Covenant shall remain in full force and effect as if such portion found invalid had
not been included herein. ‘

IN WITNESS WHEREOQF, the Parties execute this Covenant.

"Department” _
: Date: I-18-2oco By:fé'-’b‘*@"":‘“ 5&{(___

"Covenantor" . . ~ -
Date:__ 8-23 -0 By ¢
. mnifer Sharacino VCity Manager

Approved as to form:

T p. P

—-Ggry Bﬁ;ﬁ’ﬁ — Assistant City Attorney

ATTEST:

A
_.Q t:‘ fjﬁ’(-" bt
@}yf Clerk. ¢

Environmental Restricdon-Dept. Toxic Substances Contol Page 7of 7
I\ENGINEERING\DRAFTWHP\AGREE\PDDeptToxicSub-EnviraRestriction agmt.daoc 5/30/00



y ! .

ALL-PURPOSE ACKNOWLEDGMENT
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tate of California
) §5.
COunty of QL‘I/V\M(CL

on _Aeghinben) 8 0800 terore me, Nuole Dee Tuemamlec

\ (DATE) (NOTARY)
personally appeared @)O\(—\OC&FGK 3 . CeoK
SIGNER(3)
] personally known to me -~ OR- !;XL proved to me on the basis of sﬂatisfactory

avidence to be the person(s) whose name(s)
isfare subscribed to the within instrument and
acknowledged to me that he/she/they executed
° the same in his/her/their authorized
capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s),
or the entity upon behalf of which the
person(s) acted, executed the instrument.

WITNESS my hand and official seal.

Ul mmm@@

NOTARY'S SIGNATURE

2, “WICOLE DEE THUEMMLER 2
Comm. #1173320 . N
-
3

& aEE- § - - - e iR § ~aKE § - & it~

HOTARY PUBLIC- CALIFORNIA
Atameda County
My Coresm Exgir,es Fab. 12 2002

The mformatton below is not requtred by law, However, it could prevent fraudulent attachment of thas acknowl-
edgment to an unauthorized document,
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DATE OF DOCUMENT

* SIGNER IS REPRESENTING:
NAME OF PERSON(S) OR ENTITY(IES}

L
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California All-Purpose Acknowledgment

STATE OF CALIFORNIA }
}ss
COUNTY OF SANTA CLARA)

on August 30, 2000 , before me, ERNA BE. ADDY, a Notary Public in and
for said County and State, personally appeared _Jennifer Sparacino
personally known to me to be the person whose name is subscribed to the
within instrument and acknowledged to me that she exscuted the same in her
authorized capacity, and that by her signaturs on the instrument the person,
or the entity upon behalf of whith the person acted, executed the instrument.

e tae e e

=

Commission # 1198630 & WITNESS my hand and officlal seal.

Notary Publlc - Cafifmia ™ &

Fafy)  santa Clara County i g :;Z ,
] R My Comm, Bxpires Oct 31,2002 ¢ : A
NOTARY BUBLIC, STATE OF gALIE‘ORNfA

THTIS CERTIFICATE MUST BE ATTACHED 70 THE DOCUMENT DESCRIBED BELOW:

Covenant To Restrict Use of Property (Environmental Restriction) APN 230-06-
052 (1999-2000) between City of Santa Clara and the Department of Toxic
Substances Control dated August 22, 2000
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CITY HALL

1800 WARSURTON AVE,

SANTA CLARA, CA 45050
(408) 615-2220

FAX (408) 241-67714

OFFICE OF THE
CiTY CLERKICITY AUDITOR
www.cl.santa-clara.ca.us

EXTRACT OF CITY COUNCIL MINUTES OF THE CITY
OF SANTA CLARA FOR MEETING HELD ON AUGUST 22, 2000

e SMOTTON was made by Gillmor, seconded and unanimously
carried (Nadler absent), that, per the Director of Public
Works/CQity Engineer (8/15/00), the Council approve and authorize
the City Manager to execute a Covenant to Restrict Use of
Property - Envirommental Restriction. and an Agreement for
Operation and Maintenance with the State Department of Toxic
Substances Control for thé new Police Station site at 601 EL

Camino Real.”....... ferestttnaanree eerrerraeneannn cerersnenns Cratererauaetiaeriaares

I, the undersigned City Clerk of- the City
of Santa Clara, do hereby certify that the
above and foregoing is a true and correct
copy of an Excerpt of the Minutes of a
meeting of the City Council of the City of
Santa Clara, held on
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POINTS TABLE

POINT NORTHING

EASTING
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